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Surprising as it my seem a commonpl ace | aw
enforcenment situation presents a |legal issue which, as far as we
can tell, presents a question of first inpression. Specifically,
does a fugitive froma hal fway house have any Fourth Amendnent
expectation of privacy that would require a warrant before his
room coul d be searched?

As will be seen, our resolution of this question is
greatly assisted by the Suprene Court's decision | ast Decenber in

United States v. Knights, 122 S. C. 587 (2001). Before turning

to this legal issue, however, we shall set forth the underlying
facts as we have found them after considering the evidence

adduced at the suppression hearing on May 23.

Fact ual Backqgr ound

It is undisputed that on March 27, 1995 def endant
Kennet h Randol ph was sentenced to five to ten years' inprisonnent
for armed robbery, burglary and crimnal conspiracy in the Court
of Common Pl eas of Phil adel phia County. As he was taken into
custody for these offenses on March 25, 1994, the m ni mum term of

hi s sentence expired on March 25, 1999.



As a result of the action of the Pennsyl vania Board of
Probation and Parol e, Randol ph was in 1999 transferred to custody
at GPCCC/ Kintock at 1347 Wod Street in Phil adel phia. Anong his
May 27, 1999 conditions of parole to this facility was the
requi renment that he reside at Kintock for nine nonths.
Notw t hstanding this specific condition, it is also undisputed
that on July 17, 1999 he without perm ssion left the Kintock
G oup hal fway house and never returned.

Upon | earni ng that Randol ph had w thout authorization
left the Kintock facility, his parole agent, Ms. Robin Tayl or,
initiated the paperwork that ultimately resulted in the Parole
Board's formal declaration that Randol ph was delinquent. Agent
Tayl or entered Randol ph's delinquency on the NNC.I.C system as
wel | as conpleted a "wanted" poster, soliciting Randol ph's arrest
from | aw enforcenent agencies in Pennsylvani a and el sewhere.

As a result of information supplied to Agent Tayl or
froma confidential informant, on April 25, 2000 Agent Tayl or and
seven ot her parole officers went to the hone of Randol ph's
sister, Felicia, at 1942 South 57th Street in Phil adel phia.

Agent Taylor arrived at the house armed wth an order of the
Parol e Board to detain Randol ph for an initial period of forty-
ei ght hours, an order |ater that day nade without tinme [imt by
the Parole Board's warrant to commt and detain.

We credit Agent Taylor's testinony that she knocked on
the door of Felicity Randol ph's house at about 7:30 a.m on April
25, 2000. Ms. Randol ph's daughter, Melissa, answered the door,

2



and call ed her nother downstairs. WM. Randol ph let the three
officers in, and admtted to themthat "Kenny is upstairs.”

G ven the presence of at |east one small child, M. Randol ph
expressed her concern that her brother's apprehension be done
W t hout any use of firearns.’

Agent Tayl or and two of her coll eagues went up the
stairs and found Randol ph in the hall, wearing only his boxer
shorts. Randol ph wel coned the officers by holding out his arns
in such a way as to invite handcuffing, which Agent Tayl or
pronptly obliged. Recognizing that Randol ph had been convicted
of robbery with the use of a firearm Agent Taylor then nmade a
protective sweep of the bedroom where Randol ph had been sl eeping
with his girlfriend.

Upon entering the then-unoccupi ed bedroom-- which
Agent Tayl or knew Randol ph woul d have to re-enter in order to get
dressed -- she saw a cell phone and pager in plain view

Randol ph' s possession of these itens was in violation of specific

1. The presence of the child al one nade the agents' decision to
go upstairs reasonable. They well knew that Randol ph had been
convicted of armed robbery and had reason to believe that while a
fugi ti ve Randol ph had been invol ved in sone shooting(s) in

Harri sburg. To require, as Randol ph contends, that the agents
wait outside woul d have been irresponsi ble given the obvious

host age possibilities occasioned by Melissa' s presence.

It al so bears noting here that we recognize that Ms.
Randol ph' s account of what happened that norning differs from
Agent Taylor's in inportant respects, but given her many
i nconsi stencies with her Gand Jury testinony, as well as her
evident desire to protect her younger brother, we accord little
credibility to what she said before us. By contrast, Agent
Tayl or struck us as a forthright reporter of what happened.

Agent Taylor's colleague in the arrest, Agent Joseph G| espie,
confirmed Agent Taylor's testinony in all material respects.
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conditions of his parole, which provided that he was "not to
possess, on your person, property, or residence, any electronic
pagi ng devi ces such as pagers, cell phones, digital phones,

etc."?

When Agent Tayl or neared the cell phone, Randol ph blurted
out, "Onh, that cell phone doesn't even work." Agent Taylor then
| ooked under the bed which occupied much of the room and found a
9mm sem automatic Llama firearm which was | oaded. Further
search of the room uncovered body arnor (in violation of Count #
2 of Randol ph's special conditions of parole) as well as drug

par aphernalia, such as a scale and vials.

After the arrest, Randol ph was subjected to charges in
the state system as well as to violation hearings before the
Parol e Board. On Septenber 18, 2000, after a hearing, the Parole
Board recomm tted Randol ph for eighteen nonths of additional
custody. The Commonweal th of Pennsyl vani a havi ng nmade no
progress in prosecuting Randol ph for his violation of the Uniform
Firearms Act, this case was federalized and Randol ph was indicted
earlier this year for being a felon in possession of a firearm
that had travelled in interstate comerce, in violation of 18
U S C 8 922(g)(1).

In advance of the trial that was to have started today,

Randol ph on April 24, 2002 filed a notion to suppress the
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physi cal evidence obtained on April 25, 2000 and to suppress

certain statenents he nade that day. ®

Legal Anal ysis

As Randol ph has invoked the Fourth Anmendnent, we nust
consider a threshold question before deciding whether this
constitutional right was violated. That is to say, we nust first
consi der whet her Randol ph enjoyed any Fourth Amendnent rights

bef ore we anal yze whet her they were not honor ed.

3. At the oral argunent today, Randol ph withdrew his request to
suppress statenents, as none of any consequence was nmade on Apri
25, 2000. Parole agents in any event may w thout M randa
war ni ngs question parolees. Indeed, in a case dealing with the
Fifth Arendnent rights of probationers (and not fugitives),

M nnesota v. Miurphy, 465 U S. 420 (1984), the Suprene Court was
at pains to distinguish between probation-rel ated questions by a
probation officer frominterrogation having to do with separate
of f enses:

Just as there is no right to a jury
trial before probation may be revoked,
neither is the privilege agai nst conpelled
self-incrimnation available to a
probationer. It follows that whether or not
the answer to a question about a residential
requirenent is conpelled by the threat of
revocation, there can be no valid claimof
the privilege on the ground that the
i nformati on sought can be used in revocation
pr oceedi ngs

Qur cases indicate, noreover, that a
State may validly insist on answers to even
incrimnating questions and hence sensibly
adm ni ster its probation system as |long as
it recognizes that the required answers may
not be used in a crimnal proceedi ngs and
thus elimnates the threat of incrimnation.

ld. at 435, n.7.



I n essence, Randol ph clains that the April 25, 2000
search was unl awful because it was not incident to a | awf ul
arrest. He clains that the parole agents did not have reasonabl e
suspicion to arrest himat the place they did since it was
predi cated on the report of an unreliable, and undi scl osed,
confidential informant. W reject this claimfor a nunber of
reasons.

As mentioned at the outset of this Menorandum we have
found no case, and none has been brought to our attention,
dealing with what, if any, Fourth Anmendnent protections convicted
fugitives |ike Randol ph may have. W know, however, fromthe

Suprenme Court's recent decision in Knights, supra, that

probati oners have fewer rights than citizens who have never been

sentenced for any crine. W also know from Hudson v. Palner, 468

U S. 517 (1984) that defendants who are in full custody have no
Fourth Anendnent protection agai nst unreasonabl e searches within
the confines of their prison cells. See id. at 525-26 ("we hold
that society is not prepared to recognize as legitimte any
subj ective expectation of privacy that a prisoner m ght have in
his prison cell and that, accordingly, the Fourth Amendnent
proscription agai nst unreasonabl e searches does not apply within
the confines of the prison cell.").

At a mnimum it is inconceivable that a convicted
fugitive could be in any better Fourth Anendnent position than a
probationer. As Chief Justice Rehnqui st noted about such

defendants in Knights:



Al t hough the Fourth Anmendnent ordinarily
requires the degree of probability enbodi ed
in the term' probabl e cause,' a | esser degree
satisfies the Constitution when the bal ance
of governnental and private interests nmake
such a standard reasonable. See, e.q., Terry
v. Chio, 392 U S. 1, 88, S.Ct. 1868, 20

L. Ed. 2d 889 (1968); United States v.

Bri gnoni - Ponce, 422 U.S. 873, 95 S. . 2574,
45 L. Ed. 2d 607 (1975). Those interests
warrant a | esser than probabl e-cause standard
here. When an officer has reasonabl e

suspi cion that a probationer subject to a
search condition is engaged in crimnal
activity, there is enough |ikelihood that
crimnal conduct is occurring that an
intrusion on the probationer's significantly
di m ni shed privacy interests is reasonable.

Kni ghts, 122 S. C. at 592-93.
The Chief Justice predicated treating probationers

differently because the very assunption of the institution of
probation' is that the probationer '"is nore likely than the
ordinary citizen to violate the law.'" 1d. at 592, quoting

Giffinv. Wsconsin, 483 U. S. 868, 880 (1987). The Chief

Justice then cited Departnent of Justice studies which confirned
t he commbn sense expectation that "[t]he recidivismrate of
probationers is significantly higher than the general crine

rate.” 1d. Probationers also have powerful incentives "to
conceal their crimnal activities and quickly dispose of

i ncrimnating evidence" because of their awareness of the sw ft
consequence of detected probation violations "in proceedings in
which the trial rights of a jury and proof beyond a reasonable

doubt, anmong ot her things, do not apply", id. In view of these

realities, the community may reasonably tip the Fourth Amendnent



bal ance differently than it does for those who enjoy the
presunption of innocence:

The State has a dual concern with a
probationer. On the one hand is the hope
that he will successfully conplete probation
and be integrated back in to the commnity.
On the other is the concern, quite justified,
that he will be nore likely to engage in
crimnal conduct than an ordi nary nenber of
the community. The view of the court of
Appeals in this case would require the State
to shut its eyes to the latter concern and
concentrate only on the forner. But we hold
that the Fourth Anendnent does not put the
State to such a choice. |Its interest in
apprehending violators of the crimnal |aw,

t hereby protecting potential victins of
crimnal enterprise, nmay therefore
justifiably focus on probationers in a way
that it does not on the ordinary citizen.

Id. at 592.

The question here devol ves into whether, by unlawfully
becom ng a fugitive on July 17, 1999, Randol ph won hinmsel f nore
rights than he would have had if he had remained in custody at
the Kintock G oup. Phrased this way, it does seemnore than a
little odd to suggest that the | aw should, in effect, give
i nmates constitutional rewards for fleeing their fetters. Thus,
it would seemthat to avoid that perverse result, a sensible rule
would only require that all |aw enforcenment officers need to do
is toidentify the fugitive and then they are free to search
what ever area he has occupied during his fugitive status. Under
such an approach, once Felicia Randol ph admtted that her brother
was upstairs, Agent Taylor and her coll eagues were free to search

her brother's bedroomto their hearts' content recognizing, of



course, that they could not do the sane as to the rest of the
sister's house.* This would, in our view, constitute the better
cal cul us of the bal ancing that we nust nmake in our reasonabl eness
i nqui ry under the Fourth Anmendment. °

|f, on the other hand, we were to pretend that a
convicted fugitive |ike Randol ph occupies the sane | egal status
as a probationer -- a peculiar pretense in view of the reality
that all of Knights's justifications for |esser protections for
probationers apply a fortiori to inmte-fugitives -- then all the
| aw enforcenent officers would need is a "reasonabl e suspi ci on”
that the fugitive possessed contraband when he was found. In
Randol ph' s case, once Felicia Randol ph conceded her brother's
presence, and allowed the officers entry into her house, they
were then and there entitled to arrest the man they found at the
top of the stairs and to continue a search incident to that

arrest.® The fact that Randol ph was inmedi ately handcuffed is of

4. It bears noting in this regard that Ms. Randol ph (grudgingly)
admtted that her Grand Jury testinony was correct that the
parol e agents treated her and the others in the house "with
respect”". N T. of Jan. 22, 2002 at 31

5. As the Suprene Court held in Knights in this regard, "The
touchstone of the Fourth Amendnent is reasonabl eness, and the
reasonabl eness of a search is determ ned 'by assessing, on the
one hand, the degree to which it intrudes upon an individual's
privacy and, on the other, the degree to which it is needed for
the pronotion of |legitimte governnental interests.'" 1d. at
591, quoting Wom ng v. Houghton, 526 U. S. 295, 300 (1999).

6. Mich colloquy at the hearing centered upon whether Agent
Taylor in fact had an "arrest warrant”. G ven the fact that
Randol ph was a fugitive, this dispute is of no |legal nonent given
the broad statutory powers Pennsylvania parole officers |ike
(continued...)



no significance in this regard, as our Court of Appeals quite

sone tine ago nade clear in Governnent of the Virgin |Islands v.

Rasool , 657 F.2d 582 (3d G r. 1981). Under the circunstances
here -- where the officers were dealing with a fugitive who had
been convicted of arnmed robbery -- the officers had anple
justification to conduct what Agent Tayl or described as a
"protective sweep" of Randol ph's bedroom In the course of that
sweep, once Agent Taylor saw the forbidden cell phone and pager,
she had double justification for |ooking for other contraband
and, nost seriously, weapons. She found nore contraband when she

and her coll eagues discovered the body arnor, and the gun was

6. (...continued)
Agent Tayl or and her col | eagues have:

Parol e officers appointed by the board are
hereby declared to be peace officers and are
hereby given police power and authority

t hroughout the Conmonwealth to arrest without
warrant, wit, rule or process any parolee or
probati oner under the supervision of the
board for failing to report as required by
the terns of his probation or parole, or for
any other violation thereof.

61 Pa. Cons. Stat. Ann. § 331.27.

It al so bears noting that the next provision in
Purdons, 8 331.27a, at subsection (b) specifically authorizes
Pennsyl vani a parol e agents "to search the person and property of
State offenders”, subject of course to constitutional limts. At
subsection (d)(1), the statute al so provides:

A personal search of an offender may be
conduct ed by any agent:

(i) if there is a reasonable suspicion to
bel i eve that the offender possesses
contraband or other evidence of violations of
t he conditions of supervision.
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found in a place where Randol ph could well have reached it if he
was unhandcuffed as he dressed.
In sum |ooking at the "totality of the circunstances"

as the Suprene Court directed in Knights and Ghio v. Robinette,

519 U. S. 33, 39 (1996), there was nothing unreasonable that these
| aw enforcenent officers did under the Fourth Armendnent's assuned
aut hority, and Randol ph's notion to suppress is without nerit if

we accord him Knights's status.’ |f, as we believe, he should be

regarded in the status Hudson v. Pal ner described, his notion is

frivol ous.®

7. Randol ph in post-argunent briefing places great stress on a
pre-Kni ghts case, United States v. Patino, 830 F.2d 1413 (7th
Cir. 1987). Wiile Patino involved a fugitive, it had to do with a
search of a third party's hone where the fugitive was not, as
here, residing, an inportant distinction under Payton v. New
York, 445 U. S. 573, 603 (1980)("for Fourth Amendnent purposes, an
arrest warrant founded on probable cause inplicitly carries with
it the limted authority to enter a dwelling in which the suspect
lives when there is reason to believe the suspect is within.").
Armed with reasonabl e suspicion and a forty-ei ght hour detention
order, Agent Taylor went to the house were Randol ph was |iving.
Upon | earning that Randol ph was in fact there, it was reasonabl e
under the Fourth Amendnent to search his dwelling area for
contraband and weapons. See also United States v. Wckizer, 633
F.2d 900 (6th Cir. 1980), cert. denied, 450 U S. 935 (1981).

8. O course, if we are right that captured fugitives like
Randol ph have no Fourth Amendnent protections, states nay
neverthel ess give themnore than the federal constitutiona
mnima. This may well be what the Comonweal th of Pennsyl vani a
has done here in 8§ 331.27(a)(d)(1), quoted supra in note 6.

It is a very nice question to what extent the Governnment is
hobbl ed by the nore generous state standard where, as here, it
elects to federalize a state inmate's wongdoi ng. As we have
hel d that, once they found Randol ph, they had reasonabl e
suspicion to search his space, we (nercifully) need not resolve
this interesting question.

11



In any event, we will deny Randol ph's notion to

suppr ess.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
KENNETH RANDOLPH NO. 02-114
ORDER
AND NOW this 28th day of My, 2002, upon consideration
of defendant's notion to suppress (docket nunber 16), the
Governnent's response thereto, and after hearings on May 23 and
28, 2002, and for the reasons set forth in the acconpanyi ng
Menorandum it is hereby ORDERED t hat defendant's notion is
DENI ED.

BY THE COURT:

Stewart Dal zell, J.



